4i i]          OTHER PRINCIPLES OF LEGISLATION           IOI

'illah is the admixture with the unclean. Second, that it is
only the flesh that is unclean, not the beak, horn, etc. Yet
one might just as readily argue that the latter are more, or
just as much unclean as the flesh; or, assuming for the
sake of argument, that contact without some theoretical
minimum of admixture is possible, that mere contact is suf-
ficient to pollute.

To cite another example of istihsan, if two parties to an
act of salam, (sale of future goods for present cash), dis-
agree in regard to the length (dhira') of the thing sold
(muslam-fih*), according to qiyas, each party may require
an oath from the other (tahalufy, because they have dis-
agreed about something claimed by virtue of an act of salam.
According to istihsan, they do not require an oath, because
they have not disagreed on the thing sold, but on its quality,
which does not require the giving of an oath to each party.
" However, if we examine closely, we see that they are not
disagreeing on the very thing sold, but on its quality, for
they have disagreed about the length. But the length is a
quality, because when the length is greater, the dress made
out of it is better, unlike the case of measure by volume,
(kayfy or by weight. Since the measure by length is a
quality, disagreement on the length does not necessitate
tahaluf. This meaning, namely, that the length is a quality,
is more subtle, than the other, and judgment based on it is
called istihsan, as distinguished from qiyas." *

The argument here is that a shortage in length is different
from one in weight or volume, because in the latter two
cases the buyer may make up the shortage by buying more
of it, whereas in the case of length, although he may still buy
more, he cannot use this last increment as profitably. For
instance, assuming the object bought to be cloth, a shortage
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